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EXCLUSIVE AGENCY AGREEMENTS AND THEIR REVOCABILITY 

If for a consideration an owner of land gives an agent for a specified 
period an "exclusive agency" to sell property, it seems to be generally 
held that the agreement fairly construed does not ordinarily carry a 
promise by the owner to pay a commission if he sells the property him- 
self. 1 It follows that while the agent acquires a right against the 
principal that the property shall not be sold through any other agent, 
the principal retains not only the power but also the privilege, as 
against the agent, of selling the property himself without incurring any 
duty to pay a commission. This interpretation of the words "exclusive 
agency" may, however, be shown by other parts of the agreement not 
to be a fair one. Where this is so, courts do not hesitate to hold that 
the principal is under a duty to pay a commission if he sells the prop- 
erty himself. 2 

1 Ingold v. Symons (1004) 125 Iowa, 82, 99 N. W. 713; Smith v. Preis (1912) 
117 Minn. 392, 136 N. W. 7; Mechetn, Agency (2d ed., 1914) sec. 2445. 

'Hunter v. Wenatchee Land Co. (1908) 50 Wash. 438, 97 Pac. 494. Here the 
fact that the agent in return agreed to devote "reasonable time and attention 

[575] 
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If the words of the agreement are that the agent shall have "the 
exclusive right to sell" or the "exclusive sale" of the land, it would 
seem that their fair meaning excludes the principal from making a 
sale himself without incurring a duty to pay the agent a commission. 
It has been so held where the agent paid a cash consideration for the 
agreement. 3 In the recent case of Roberts v. Harrington (1918, Wis.) 
169 N. W. 603, a majority of the Wisconsin Supreme Court refused so 
to construe the words "exclusive sale," where at the time the agree- 
ment was made the agent gave no consideration of any kind. 4 The 
argument in support of this view was that since the agent had given 
nothing for the promise "the owner's right [privilege] to sell should 
not be construed away upon ambiguous language. The words 'exclu- 
sive sale' may well mean 'exclusive agency to sell.' " The minority of 
the court, on the other hand, regarded the words "exclusive sale" as 
plain and unambiguous. The question is, of course, merely one of the 
fair meaning of the words used — a matter upon which rational human 
beings may differ. 

Even if we adopt the construction of the words contended for by the 
minority in the Wisconsin case, there are difficulties to be overcome 
before the principal in that case can be held to be under a duty to pay 
the agent a commission. No consideration was originally given for his 
promise that the agent should have the "exclusive sale" for the speci- 
fied period. The agent did not at the time promise to do anything, and 
apparently would have been under no duty to pay damages if he had 
made no effort to sell the property. While the majority of the court 
did not go into this point in deciding against the agent's claim for a 
commission, the minority had to do so in order to find for the agent. 
There is thus raised one of the most interesting problems in the law of 
contracts. 

The agent in the case in hand had, in reliance upon the promise, 
made efforts to sell the property, and in doing so had not only done 
work but incurred expense. The minority took the view that there 
was therefore a "valid consideration" by reason of "the acceptance 
of the contract, the performance of services, and the expenditure of 
money in the execution of it." They do not tell us whether the con- 
tractual obligations which arose after the agent had thus furnished 

to the sale" of land and to have it advertised led the court to interpret the 
agreement in the manner stated in the text. Frequently the agreement 
expressly provides that the commission is payable if the principal sells the 
property himself. Ktmmell v. Skelly (1900) 130 Cal. 555, 62 Pac. 1067. 

3 Fair child v. Rogers (1884) 32 Minn. 269, 20 N. W. 191. 

4 Kerwin and Eschweiler, J J., dissented. In Schuls v. Griffin (1893, Super. 
Ct Buffalo, N. Y.) 5 Misc. 499, the facts were as in Fairchild v. Rogers except 
that after the sale by the principal the agent within the specified time produced 
a purchaser ready and able to buy. Recovery was allowed. 
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the "consideration" were bilateral or only unilateral. Would the agent 
thereafter have been under any contractual duty to continue his efforts 
to find a purchaser? Note that so far as appears he had never in 
express words promised to do anything. An examination of the cases 
seems to show a tendency on the part of some courts to hold that the 
resulting contractual obligations are bilateral. 5 To be sure, in most 
of the cases it was the agent who was suing for his commission. It 
may therefore be argued that these cases determine only that there is a 
contractual duty on the part of the principal. This raises the ques- 
tion whether, if it be admitted that the agent is not bound to go on 
even after he has for a time endeavored to sell the property, there is 
any theory upon which he can nevertheless hold the principal to the 
payment of a commission if the latter sells the property himself or 
attempts to "revoke" before a sale is made by the agent. If the 
principal had said in express words, "If you will list my property, or 
advertise it, and attempt to find a purchaser, I will pay you a com- 
mission if either you or anyone else, including myself, sells it within 
the next 90 days," it seems clear that he would have been under con- 
tractual obligations as soon as the agent had listed the property and 
attempted in good faith to sell it. Usually no such express language 
is used. In order to protect the agent from what seems to them an 
unfair revocation by the principal, a number of courts have implied 
such a promise in fact, i. e., they regard the conduct and words of 
the principal taken as a whole as expressing such a promise. 6 

These problems are but illustrations of the difficulty courts have had 
in dealing with what appear at first sight to be offers for unilateral 
contracts. When all the evidence is in, we frequently find after all 
that what was said and done, fairly interpreted, implied bilateral obli- 
gations. Even if not, there is not, as is so often supposed, 7 any 
difficulty "on principle" in holding that "the offer is irrevocably 
accepted by the first unequivocal commencement of the act." 8 Surely 
the law may on grounds of policy determine either that the offer 
becomes irrevocable, 9 or that a conditional (or inchoate) contractual 



5 Branif v. Blair (1917, Kan.) 165 Pac. 816; Rowan & Co. v. Hull (1904) 
55 W. Va. 335, 47 S. E. 92; 19 L. R. A. (N. S.) 599, note. 

6 See the cases cited and discussed in Mechem, Agency (2d ed., 1914) sees. 

2453-2455- 

7 As in Ashley, Law of Contracts, 191 1. 

8 Sir Frederick Pollock in (1912) 28 L. Quart. Rev. 100, reviewing Ashley's 
book. Cf. the decision in Blumenthal v. Goodall (1891) 89 Cal. 251, 26 Pac. 906. 

9 That is, that the offeror has no power (is under a disability) to destroy the 
power which the making of the offer conferred upon the offeree. For a dis- 
cussion of "irrevocable offers" see Corbin, Offer and Acceptance (1917) 26 
Yale Law Journal, 169, 184-190, 194-196, and cases there cited; also McGovney, 
Irrevocable Offers (1914) 27 Harv. L. Rev. 654. 
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duty 10 then arises, even if we conclude that the agreement, after we 
have made all implications of fact, does not so provide but is silent 
upon the question. That an ordinary offer is "revocable," i. e., that 
the offeror has the legal power to destroy the power conferred upon the 
offeree by the making of the offer, is, when all is said, merely a rule 
of positive law based upon notions of policy. It has no connection 
with the "nature of offers" as such. 11 Nor is it based upon any 
implication of fact, for this power of revocation exists even if the offer 
contains a promise not to revoke for a definite period, unless indeed 
that promise is either under seal or made for a consideration. 12 In 
some other systems of law no power of revocation exists unless the 
terms of the offer provide for it. 13 Obviously therefore, without 
doing violence to any principle, our law may, as soon as the acts 
requested have been begun, and even though they have not been 
finished, either make the offer irrevocable or, preferably, create a con- 
ditional or inchoate duty to perform, which will become a complete 
duty as soon as the conditions have been complied with. In the prin- 
cipal case — assuming the construction of the language adopted by the 
minority — these conditions were that either the agent or the principal 
or some other person sell the property in question. This had occurred, 
and the agent was therefore entitled to his commission. Such a result, 
it is submitted, is more in accord with the notions and the needs of the 
business community than that reached by the majority. 



10 The adjectives conditional and inchoate are here used to express the idea 
that the right will not be an unconditional or complete right to payment until 
a future event happens — here a sale by the principal or some one else. Cf. the 
remarks of Cockburn, C.J., in Frost v. Knight (1872) L. R. 7 Ex in — "The 
promisee has an inchoate right to the performance of the bargain [before the 
time for performance has come] which bec6mes complete when the time for 
performance has arrived [and all conditions precedent have been fulfilled]. 
In the meantime he has a right to have the contract kept open as a subsisting 
and effective contract." Accepting the doctrine of anticipatory breach thus 
expressed, — and the majority of courts do so — if in the situation under con- 
sideration the principal should "revoke" after the agent had accepted by 
using efforts to find a purchaser, the agent could sue at once if he so wished. 

11 Compare Langdell, Summary of the Law of Contracts, sec. 178. "An offer 
which contains no stipulation as to how long it shall continue, as it confers 
no right upon the offeree, is in its nature revocable at any moment. . . . An 
offer which the party making it has no power to revoke, is a legal impossi- 
bility." The italics are those of the present writer. Cf. note 9, supra. 

u See the citations in note 9, supra. 

a Swiss Code of Obligations, sec. 3 ; German Civil Code, sec. 145 ; Japanese 
Civil Code, art. 251. 



